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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1. A request for continued examination under 37 CFR 1 .1 14, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.114. Applicant's submission filed on November 29, 2006 has been entered. 

2. In Applicant's Amendment filed on November 29, 2006, claims 6, 7 and 12-58 are 
pending in the application. Claims 1-5 and 8-11 are canceled, claims 612-15, 19, 20, 27, 30, 35, 
36, 41 are amended, and claims 42-58 are added. This Office Action is Non-Final. 

Double Patenting 

3. The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
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claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
VogeU 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 

Claims 6, 7 and 12-58 are provisionally rejected on the ground of nonstatutory double 
patenting over claims 1-23 of copending Application No. 10/705,025 and claims 1-20 of 
copending Application No. 10/075,470. This is a provisional double patenting rejection since the 
conflicting claims have not yet been patented. 

The subject matter claimed in the instant application is fully disclosed in the referenced 
copending applications and would be covered by any patent granted on that copending 
application since the referenced copending application and the instant application are claiming 
common subject matter, as follows: a method for writing data to a file during consistency points. 



Application/Control Number: 10/705,493 
Art Unit: 2165 



Page 4 



Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

4. Claims 6, 7, 21-26, 30-58 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Regarding to claims 6, 7, 21-26, 30-58, the phrase "to be written", found in lines 1-2 and 

4 of claim 6, line 1 of claim 21, lines 5 of claim 30, lines 5 of claim 35, lines 6 of claim 36, lines 

5 of claim 41, lines 1, 3 of claim 42, lines 1, 3 of claim 50, and lines 3, 5 of claim 58, renders the 
claims indefinite because the claims include elements not actually disclosed (those encompassed 
by "to be written"), thereby rendering the scope of the claims unascertainable. See MPEP 

§ 2173.05(d). 

Regarding to claim 21, the phrase "if the buffer is dirty" renders the claims indefinite and 
incomplete because the claims include elements not actually disclosed (those encompassed by " 
if the buffer is dirty"), thereby rendering the scope of the claims unascertainable. See MPEP 
§ 2173.05(d). 

Regarding to claim 21 recites the limitation "the buffer" in lines 3, 4 and 7. There is 
insufficient antecedent basis for this limitation in the claim. 



Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 
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Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

5. Claims 6, 7 and 12-42, 44-50 and 52-58 are rejected under 35 U.S.C. 101 because the 
claimed invention is directed to non-statutory subject matter. The claimed invention is not 
practical because firstly, the claimed invention is limited to an abstract idea does not produce a 
useful, concrete and tangible result, and secondly, the claimed invention does not produce 
physical transformations to a different state or thing. There are no hardware or devices in the 
body of claims. 

Allowable Subject Matter 

6. Claims 6-7, 19-20, 35 and 41 are allowed. The reasons for the indication of allowable 
subject matter for these claims have been addressed in the previous action. 

Claims 43, 46, 51 and 54 are objected to as being dependent upon a rejected base claim, 
but would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 

Regarding to claims 43 and 51, the limitations of selecting a time for writing the current 
consistency point to persistent storage; locating buffer data which has been written to a buffer 
but which has not been written to persistent storage before the time selected for the current 
consistency point to be written to persistent storage; and capturing the buffer data into the current 
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consistency point, taken together with other limitations of claims 42 or 50, were not disclosed by 
the prior art of record. 

Regarding to claims 46 and 54, the limitations of "utilizing modulo-two arithmetic with 
the CP counter to perform an AND operation using "CP AND 1" to obtain a first value of 0 or 1; 
and utilizing modulo-two arithmetic with the CP counter to perform an AND operation using "1- 
(CP AND 1)" to obtain a second value of 0 or 1, to produce flag values alternating between 
values of "0" and "1" to represent current and next consistency points, taken together with other 
limitations of claims 42, 44 and 45, or claims 50, 52 and 53, were not disclosed by the prior art 
of record. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in a patent granted on an application for patent by another filed in the United 
States before the invention thereof by the applicant for patent, or on an international application by another who 
has fulfilled the requirements of paragraphs (1), (2), and (4) of section 371(c) of this title before the invention 
thereof by the applicant for patent. 

The changes made to 35 U.S.C. 102(e) by the American Inventors Protection Act of 1999 
(AIPA) and the Intellectual Property and High Technology Technical Amendments Act of 2002 
do not apply when the reference is a U.S. patent resulting directly or indirectly from an 
international application filed before November 29, 2000. Therefore, the prior art date of the 
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reference is determined under 35 U.S.C. 102(e) prior to the amendment by the AEPA (pre-AIPA 
35U.S.C. 102(e)). 

1 . Claims 12-58 are rejected under 35 U.S.C. 102(e) as being anticipated by Koseki et al. 
(Hereinafter "Koseki") US Patent No. 6,732,124. 

As to claim 15, Koseki teaches the invention substantially as claimed, comprising: 
a write allocation process of a file system [log writing unit for repairing a file system 
when its consistency is lost, see the abstract] , the write allocation process adapted to associated 
received file data with a buffer data control structure upon receipt of a write operation directed to 
the file while the file is undergoing write allocation [col. 7, lines 45 to col. 8, lines 36; s2-s9 of 
fig. 15; acknowledgement, col. 26, lines 6-24]. 

a consistency point counter used to label modified data as belonging to the current 
consistency point or the next consistency point [state "Dirty" implies that information the 
memory has been modified, but the modification has not yet been reflected in the disk storage, 
S13 of fig. 17; col. 20, lines 12 to col. 21., lines 2], and capturing data modified for the current 
consistency point in the current consistency point and not capturing data belonging to the next 
consistency point [col. 21, lines 3-11; S18-S22 of fig. 17; col. 20, lines 21 to col. 21, lines 11]. 

As to claim 21, Koseki teaches the invention substantially as claimed as specified in 
claim 15 above. Koseki further teaches: 
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determining if the buffer is dirty for the current consistency point [SI 3 of fig. 17; col. 20, 
lines 12 to col. 21, lines 2]; 

performing, in response to determining that the buffer is dirty for the current consistency 
point, write allocation of a buffer associated with the file for a current consistency point [col. 21, 
lines 3-11]; and 

freeing, if the buffer is dirty for the next consistency point, data written during the step of 
write allocation [S18-S22 of fig. 17; col. 20, lines 21 to col. 21, lines 1 1]. 

As to claim 27, Koseki teaches the invention substantially as claimed as specified in 
claim 15 above. Koseki further teaches: 

a flags array having entries for flags associated with a current consistency point and 
entries associated with a next consistency point [col. 20, lines 21 to col. 21, lines 11]; 

a first data pointer pointing to a file data associated with the current consistency point 
[current log write pointer, col. 40, lines 43-55; col. 42, lines 59-63]; and 

a second data pointer pointing to file data associated with the next consistency point [col. 
42, lines 59-63; col. 43, lines 1-5]. 

As to claims 12, 15, 30, 36, 40, 42, 50 and 58, all limitations of this claim have been 
addressed in the analysis above, and this claim is rejected on that basis. 

As to claim 10, Koseki teaches the invention substantially as claimed. Koseki further 
teaches that entries associated with the current consistency point and the next consistency point 
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are differentiated by performing modulo two additions to a consistency point counter [col. 40, 
lines 44-62; col. 42, lines 55 to col. 43, lines 23]. 

As to claim 14, Koseki teaches the invention substantially as claimed. Koseki further 
teaches that the second pointer in the buffer data control structure points to data already written 
to the file [col. 42, lines 43 to col. 43, lines 26]. 

As to claim 45, Koseki teaches the invention substantially as claimed. Koseki further 
teaches using a monotonically increasing consistency point (CP) counter to identify the current 
CP as the current value of the CP counter, and the next CP as the value of the CP counter plus 1 
[figs. 16 and 20; col. 19, lines 45-56; col 23, lines 35]. 

As to claim 47, Koseki teaches the invention substantially as claimed. Koseki further 
teaches associating the received data with a buffer data control structure by setting a pointer in 
the buffer data control to a memory location associated with the received data [control flags, 
symbols, col. 23* lines 25-50]. 

As to claim 48, Koseki teaches the invention substantially as claimed. Koseki further 
teaches marking the buffer data control structure as being dirty for a next consistency point by 
setting a flag in a flag array of the buffer data control structure [fig. 20; col. 23, lines 25-50]. 



Application/Control Number: 1 0/705,493 Page 1 0 

Art Unit: 2165 

As to claim 49, Koseki teaches the invention substantially as claimed. Koseki further 
teaches differentiating entries associated with the current consistency point and the next 
consistency point by performing modulo two additions to a consistency point counter [two 
concurrent transactions requesting and releasing a resource, or make two or more modifications 
to a single metadata object, see fig. 19]. 

As to claims 9, 11, 16-19, 22-26, 28, 29,31-34, 37-40, 52-53 and 55-58, all limitations of 
these claims have been addressed in the analysis above and in the previous action, and these 
claims are rejected on that basis. 



Response to Arguments 
2. Applicant argues that claims 1-20 and 27-29 allows write allocation during CP that result 
in an "immediate benefit" to client of decreased latency caused by a large number of incoming 
write operations that may be queued and suspended while the CP write allocation, operation is 
performed (page 5, lines 10-30). 

As to this point, Examiner respectfully disagrees. It is noted that the features upon which 
applicant relies (i.e., immediate result to client) are not recited in the rejected claim(s). Although 
the claims are interpreted in light of the specification, limitations from the specification are not 
read into the claims. See In re Van Geuns, 988 F.2d 1 181, 26 USPQ2d 1057 (Fed. Cir. 1993). 

Applicant argues that Koseki does not teach marking data as being dirty for a next 
consistent point. 
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Examiner respectfully disagrees. It should be noted that Koseki teaches this feature. 
Koseki teaches a deallocation-dirty flag set to one or zero, the corresponding bitmap blocks on 
the memory must have new information, meaning that they have to be recorded by the logging 
system [col. 20, lines 1 to col. 21, lines 11]. 

Applicant argues that Koseki does not teach writing allocate to file while the file is 
undergoing write allocation. 

Examiner respectfully disagrees. Koseki teaches two concurrent transactions requesting 
and releasing a resource [see fig. 19; col. 21, lines 45-54] 

3. Applicant's arguments have been fully considered but they are not persuasive. 

4. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Thuy Pardo whose telephone number is 571-272-4082. The 
examiner can normally be reached on Mon-Thur. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jeffrey Gaffin can be reached on 571-272-4146. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

February 17,2007 




